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MEMORANDUM

This action is before the court for judicial review of the final
deci sion of the defendant Conm ssioner of Social Security denying the
application of plaintiff Shirley A Hayes for disability insurance
benefits under Title Il of the Social Security Act (the Act), 42 U S. C
8§ 401, et seq. The parties have consented to the exercise of plenary
authority by the undersigned United States Magistrate Judge pursuant to
28 U.S.C. 8§ 636(cC). (Doc. 7.) For the reasons set forth below the
decision of the ALJ is affirned.

. BACKGROUND
Plaintiff Shirley A Hayes was born on May 28, 1957. (Tr. 19.)
She is 51" tall with a weight that has ranged from 130 pounds to 153

pounds. (Tr. 182, 279.) She conpleted ten years of school and | ast
worked in road construction in Decenber 2004. 2 (Tr. 133, 139.)

On April 26, 2005, Hayes applied for disability i nsurance benefits,
all eging she becane disabled on Decenber 3, 2004, as a result of
breathing difficulties, enlarged | ynph nodes, back pain, swelling in her

1Jo Anne B. Barnhart was the original defendant. M chael J. Astrue
became the Comm ssioner of Social Security on February 12, 2007.
Pursuant to Rule 25(d)(1) of the Federal Rules of G vil Procedure,
M chael J. Astrue is substituted as defendant in this suit. 42 US.C
§ 405(9).

2Hayes st opped working her construction job in Decenber 2004, but
in her disability report she indicated she stopped working on April 6,
2005. The April 2005 date likely corresponds to the two days Hayes
spent picking up trash for Fred Weber Construction. (See Tr. 313-14.)



legs and feet, no hand strength, knee pain, depression, and wist
problenms. (Tr. 10, 132-33.) The inpairnments affected her ability to
breathe and limted her ability to perform manual |abor and other
physi cal activities. (Tr. 133.) The claimwas initially denied on July
21, 2005. (Tr. 10.) Following a hearing on July 11, 2006, the ALJ

deni ed benefits on August 22, 2006. (Tr. 8, 18.) On Cctober 11, 2006,

the Appeals Council denied plaintiff’s request for review, making the
ALJ' s decision the final decision of the Commi ssioner. (Tr. 3.)

I1. ©NEDI CAL H STORY
On Novenber 27, 2001, Hayes was admitted to the enmergency room

after a car struck her on the knee. The enmergency room gave her
| buprofen and pain pills. X-rays showed there was no evidence of a
fracture. Dr. Carlos Pappal ardo, M D., exam ned her and found her knee
was swol |l en throughout. Her knee was tender and could not flex nore
than twenty degrees without a lot of pain. There was no evidence of
fluid in the joint itself. Dr. Pappal ardo di agnosed her with a knee
contusi on and prescri bed pai n nedi cati on and | buprofen, and assi gned her
to a sitting job only.® (Tr. 160.)

On Novenber 30, 2001, Hayes saw Dr. Lewis Fischer, MD., for a
foll owup of her knee pain. Hayes had edema and purpura of the nedial
anterior right knee.* She had full extension, but could flex only to
thirty degrees. She |inped and could not squat. Dr. Fischer diagnosed
her with a right knee contusion, but “there is no suggestion of
per manency. Causation is believed to be work-related.” Dr. Fischer
prescri bed her Vicodin, but without refills. 5 (Tr. 161.)

SA contusion is any injury in which the skin is not broken.
Stedman’s Medical Dictionary, 348 (25th ed., Wlliams & W kins 1990).

‘Ederma is an accumul ation of watery fluid in cells, tissues, or
cavities. Stedman’s Medical Dictionary, 489. Purpura is a condition
characterized by henorrhage into the skin. 1d., 1294.

5Vicodin is a conmbination narcotic and non-narcotic, and is used
to relieve noderate to severe pain. http://ww. webnd. conf’ drugs. (Last
visited February 19, 2008).
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On Decenber 6, 2001, Hayes saw Dr. Fischer, conplaining that her
ri ght knee was unstabl e and woul d go out when wal ki ng. She could barely
wal k and could not bend at the knee. A physi cal exam nation showed
tenderness of the nedial collateral liganents of the right knee, wth
pain on mani pul ati on. Her knee appeared “obviously unstable.” Dr.
Fi scher di agnosed Hayes with probable internal derangenent of the right
knee and gave her crutches. He assigned her to sit-down work only.
(Tr. 162.)

On Decenber 7, 2001, Hayes saw Lisa Akers, FNP. Hayes had I[imted
range of notion because of the pain, but no edema was noted. She had
full range of notion in the foot. A drawer test was negative and
Homans' sign was negative.® An MRl revealed a tear of the nedial
collateral liganent and a very snmall amount of joint effusion. © The
medi al and lateral nenisci, and the lateral collateral |iganent all
appeared intact. Hayes was to be sent to an orthopedic specialist. She
was to continue wearing her brace and was taken off work. Akers did not
prescribe any nedication. (Tr. 163, 171.)

On Decenber 15, 2001, Dr. Robert Markenson, MD., performed an
arthroscopic partial synovectony to repair the nedial collateral
liganent.® During the surgery, Dr. Markenson noted the neniscus was
intact and there was no evidence of chondronal acia. ® After the surgery,
Hayes was returned to the recovery room in stable condition. (Tr. 145-
46.) On Decenber 20, 2001, Dr. Markenson sent Hayes to physical therapy

A drawer test is used to detect a rupture of the cruciate
ligaments in the knee. Homans' sign is characterized by slight pain at
the back of the knee or calf when the ankle is flexed. Honmans’ sign is
indicative of clotting in the veins of the |eg. Stedman’ s Medi cal

Dictionary, 1420.

'Ef fusion is the escape of fluid fromthe blood vessels into the
tissues or into a cavity. Stedman’s Medical Dictionary, 491.

8A synovectony is the surgical renoval of the nenbrane of a joint.
Stedman’s Medical Dictionary, 1541.

°Chondronal acia is the softening of any cartil age. St edman’ s
Medical Dictionary, 298.
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and explained that Hayes was unable to return to work until further
notice. (Tr. 156.)

On January 18, 2002, Dr. Markenson noted that Hayes's knee was
doing better and appeared fairly stable. He recommended conti nui ng
physi cal therapy, but believed she could discontinue the brace. He also
believed she could drive, but was limted to sedentary work. Her
flexion was 110 to 115 degrees. (Tr. 148, 157.)

On February 11, 2002, Dr. Markenson noted Hayes was maki ng sl ow,
but steady progress with her knee. She had increased her activities and
Dr. Markenson believed Hayes could drive, lift between five and ten
pounds, and work in a standing position. He noted she should avoid
uneven ground and kneeling or squatting, but could otherw se perform
light duty work. (Tr. 149, 158.)

On May 20, 2002, Dr. Markenson noted Hayes was having mld
disconfort in her knee, but “has been able to work w thout too nuch
difficulty.” Her range of notion was within five to ten degrees of full
flexion. Dr. Markenson assigned her a 10% permanent disability of the
right lower extremty. Hayes was able to return to full duty work
wi thout restrictions. (Tr. 153, 155.)

On February 13, 2003, Hayes reached a settl enent over her worker’s
conmpensation claimw th her enployer, Fred Wber Construction. Hayes
was injured on Novenmber 27, 2001. (Tr. 61.)

On May 27, 2004, Hayes underwent an MRl of her spine. The M
reveal ed no evidence of a herniated di sk or spinal stenosis.! There was
a reversal of the normal cervical curvature, and there was a m ni mal
joint spur at C5-6, with ml|d foram nal encroachnment. * (Tr. 295.)

1°A herni ated disk is a protruded or ruptured di sk. The protrusion
will conpress the nerve root or the cauda equina. Stedman’s Medical

Dictionary, 260, 455. The cauda equina is a collection of nerves bel ow
the end of the spinal cord, which travel down the thecal sac and go to
the nuscles and skin. http://ww. neurosurgerytoday.org. Stenosis is
the narromng or constriction of any canal. Stedman’s Medi cal

Dictionary, 1473.

UThe human spinal colum consists of thirty-three vertebrae.
There are seven cervical vertebrae (denoted Cl1-C7), twelve thoracic
vertebrae (denoted T1-T12), five lunbar vertebrae (denoted L1-L5), five

(continued...)
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On Cctober 13, 2004, Hayes underwent a CT scan of her chest. The
scan revealed no signs of nmasses or adenopathy. ! A couple of snal
medi astinal nodes were unchanged since a previous scan on March 2,
2004. B (Tr. 284.)

On March 28, 2005, Hayes underwent a CT scan of her hands. She had
conpl ai ned of hand pain for the previous three nonths, and had been
unable to grip things. The scan reveal ed the soft tissues for each hand
were normal, and there were no fractures, dislocations, or other
abnormal bone production in either hand. (Tr. 245.)

On April 28, 2005, Hayes described the inpairnents that prevented
her from worki ng. She was unable to breathe, suffered from back pain,
swelling in her feet and | egs, had no grip in her hands, had pain in her
hands, and had enl arged | ynph nodes which inpaired her breathing. She
was unabl e to exert herself wi thout extrene breathing difficulties. She
noted a knee injury from an autonobile accident, and wist problens as
wel | . The tendons in her hands had been damaged from years of
shovel i ng, hanmering, and ot her physical activities associated with her
work. (Tr. 21.)

On May 12, 2005, Hayes conpleted a work history report. FromApril
1989 to Decenber 2004, Hayes worked in road construction. She wor ked
eight to ten hours a day, five to six days a week. As part of her job,
Hayes shovel ed asphalt, directed highway traffic, carried barrels and
barriers, ran aroad mll, and wal ked al ong constructi on machi nes. She

1, .. continued)

sacral vertebrae (denoted S1-S5 and fused together into one bone, the
sacrun), and four coccygeal vertebrae (fused together into one bone, the
coccyx). The cervical vertebrae formpart of the neck, while the | unbar

vertebrae formpart of the | ower back. The sacrumis imredi ately bel ow
the |unbar vertebrae. Stednan’s Medical Dictionary, 226, 831, 1376

1549, 1710, Plate 2. A spur, or calcar, is a small projection froma
bone. Id., 227. A foranmen is a perforation through a bone or a
menbr anous structure. Id., 605.

2Adenopat hy is swelling or norbid enlargenent of the |ynph nodes.
Stedman’s Medical Dictionary, 26.

3Medi astinal relates to the part of the thorax containing the
heart, aorta, other large blood vessels, oesophagus, and sone ot her
organs. http://ww. medcycl opaedi a. com(Last visited February 19, 2008).
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woul d wal k, stand, stoop, kneel, crouch, and handl e and grasp objects
for eight to ten hours a day. She woul d occasionally lift a hundred
pounds or nore, and frequently lift fifty pounds or nore. She stopped
wor ki ng when she was fired. Her enployer said there was no nore work.
(Tr. 108-15, 124-31, 133.)

On May 12, 2005, Hayes conpleted a function report. 1In a typica
day, she woul d make coffee and breakfast, clean the house, feed the
animals, run errands, shower, cook dinner, clean dishes, pick up things
around the house, do laundry, and then go to bed. She cared for the
pets, feeding them getting them exercise, and cleaning the filters,
punps, and ot her equi pnent. Because of her inpairnments, any activities
required her to take frequent breaks. She was wal king | ess and had to
rest often. She cooked conplete neals, every day, but the neals took
| onger to prepare, and she needed frequent breaks. She was able to now
the lawn on a riding nower and clean the bathroom Hayes would go out
daily, could drive a car, and could go out alone. She shopped, two to
three tines a week, in stores and by mail, and bought food, clothes,
househol d itens, yard supplies, and pet supplies. (Tr. 74-78.)

Hayes gardened, but di ggi ng nade her short of breath, and sonetines
she was unable to pull the weeds. Two to three tinmes a week, she would
go shopping, or go to her sister’s or friend s honme. |In the report,
Hayes stated that her inpairnents affected her ability to lift, squat,
bend, stand, reach, walk, sit, kneel, talk, clinb stairs, conplete
t asks, and use her hands. Her back pain limted her lifting, her knee
hurt when squatting, her feet and |legs hurt when standi ng or wal ki ng,
and clinbing stairs made her short of breath. She could walk no farther
t han one bl ock, before requiring fifteen to twenty mnutes of rest. She
feared | osing her hone because of financial difficulties, and would
beconme nmoody or angry over mnor things. In the sunmer nonths, Hayes
woul d struggl e to breathe, becone dizzy, and sonetines pass out. It was
al nost i npossi ble for Hayes to do any outside activity when it was hot.
(Tr. 78-81.)

On June 16, 2005, Dr. Arthur G eenberg, MD., exam ned Hayes. Dr.
G eenberg noted Hayes's conplaints of breathing problens, back pain,
swelling in her legs and feet, hand problens, and knee problens. A
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physi cal exam nation showed her breathing was not |abored, her |ungs
were clear, and she had no rubs, wheezes, rales, or rhonchi. Her chest
was clear to percussion and there was no clubbing or cyanosis. *® Her
hands were free of deformties, nodes, and any swelling or tenderness.
Her grip strength was normal and she was able to pick up coins with her
hands. Her |lower extremties showed no tenderness, swelling, or edens.
There was no | oss of range of notion or pain associated with novenent,
and her gait was nornal. Hayes did have sone stiffness and reduced
range of notion in her right knee. There was no tenderness or
percussion in the cervical or dorsolunbar spine, and her neck showed
normal range of notion. Hayes could walk on her toes, could squat
without difficulty, and get on and off the table wth no significant
difficulty. Testing for Tinnel’s sign was negative. ' (Tr. 248-54.)

On July 13, 2005, Dr. Joan Singer, Ph.D., conpleted a psychiatric
review technique. Dr. Singer found Hayes’s inpairnments not severe, but
not ed Hayes suffered from anxiety-related disorders. Dr. Singer found
Hayes's inpairnments did not restrict any of her daily activities, affect
her social functioning, or affect her concentration. There were no
epi sodes of deconpensati on. Dr. Singer noted that Hayes “does not
al | ege psych[iatric] problens,” but suffered fromanxiety. Dr. Singer
found Hayes's intellectual functioning and nenory were good. Hayes had
a |l ot of physical conplaints, which could reasonably contribute to her
anxi ety. Dr. Singer found Hayes credible, but found her psychiatric
i npai rment non-severe. (Tr. 94-106.)

On July 18, 2005, Barbara Huf fnman, a disability exam ner, conpleted
a physical residual functional capacity assessnment of Hayes. Huffnman
noted the primary diagnosis was osteoarthritis of the cervical spine,

MRhonchi are breathing sounds that would indicate inflammation of
the lungs. Stedman’s Medical Dictionary, 1361

15Cl ubbing is the broadening of the fingers or toes. St edman’ s
Medical Dictionary, 320. Cyanosis occurs when the skin becomes purple
and bl ue due to deficient oxygenation of the bl ood. Id., 383.

%Tinel’s sign is a sensation of tingling, or of “pins and
needles,” felt in the distal extremty of a linb, when percussion is
made over the site of an injured nerve. Stedman’s Medical Dictionary,
1422.
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with mld foram nal encroachnent. Hayes also allegedly suffered from
br eat hi ng probl ens, and problens with her knees, feet, legs, wist, and
hands. After considering the nedical evidence and Hayes’'s daily
activities, Huffman concluded that Hayes could occasionally lift fifty
pounds, frequently [ift twenty-five pounds, could sit, stand, and/or
wal k for six hours in an eight-hour workday, and performan unlimted
amount of pushing and pulling. She had no postural, manipulative,
vi sual, communicative, or environnental limtations. (Tr. 86-93.)

On August 11, 2005, Hayes saw Dr. Subramani an Paranjothi, MD.,
conpl ai ni ng of cough and shortness of breath. A physical exam nation
showed her chest had symmetric expansion and her respiratory effect was
norrmal . Percussion, palpation, and breathi ng sounds were al so nornal .
There were no rubs, wheezes, or crackles. She appeared oriented and had
a pleasant disposition. Dr. Paranjothi diagnosed her with dyspnea,
possi bly from obstructive lung disease, and |ynphadenopathy wth
possi bl e postinflammtory fibrosis. Dr. Paranjothi recomended a CT
scan of her chest, that she continue with her nedi cations, and that she
quit snmoking. (Tr. 235-37.)

On August 22, 2005, Hayes underwent a CT scan of her chest. The
scan revealed enlarged |ynph nodes and the peripheral |ung showed
di ffuse enphysemat ous changes. ¥ There was no evidence of adenopat hy.
(Tr. 233.) That same day, Hayes underwent a pul nonary function test,
to test for dyspnea. Her carbon nonoxide diffusing capacity (DLCO and
forced md-expiratory flowrate (FEF) 25-75% were noderately decreased.
Her ot her values were normal. Hayes noted snoking one and a hal f packs
a day, for the last twenty years. She was still snoking at the time of
the test. (Tr. 242-43.)

"Dyspnea i s shortness of breath, usually associated with a di sease

of the heart or lungs. Stedman’s  Medi cal Dictionary, 480.
Lynphadenopathy is any di sease process affecting a |ynph node. Id.,
900. Fibrosis is the formation of fibrous tissue as part of a
reparative process. |d., 583.

®Emphysema is a lung condition characterized by destructive
changes to the alveoli or air sacs, and produces undue breathl essness
on exertion. Stedman’'s Medical Dictionary, 504.
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On Cct ober 17, 2005, Hayes saw Richard Di Val erio, M D., conpl ai ni ng
of hand pain. Dr. D Valerio exam ned Hayes and found no signs of bony
erosi on or destruction, but noted mld osteoarthritis bilaterally at the
netacarpal joints.! (Tr. 190.) A physical exam nation showed no acute
swelling or warnth in the wists, elbows, shoulders, hips, knees,
ankl es, or feet. Hayes appeared awake, alert, and oriented, and had
norrmal notor strength. Her lungs were clear, her heart rate and rhythm
were normal, her abdonen was nontender, and she had no edenmn. (Tr.
188.) At the tine, she was taking Aci phex, Advair, Al buterol, Allegra,
Cel ebrex, Conbivent, Singulair, Utracet, and Wellbutrin. 2 (Tr. 187.)

On Novenber 2, 2005, Hayes saw Dr. DiVal erio, conplaining of hand
pai n, ankle pain, and swelling in her knuckles. A physical exam nation
showed no swelling or tenderness in her hands or wists. He diagnosed
Hayes wi th polyarthropathy. 22 (Tr. 186.)

On Decenber 15, 2005, Hayes saw Dr. Di Val erio. She said her hands
were feeling better, but her feet were sore. She also conplained of
constant right elbow pain. A physical exam nation showed no swelling
or tenderness in her hands or wists. (Tr. 182.)

On January 17, 2006, Hayes saw W Edward Turner, MD., MS., for
a psychosoci al evaluation. She was increasingly depressed because she
was unable to work as a construction |aborer due to enphysema and
arthritis, and had financial worries frombeing out of work. During the
eval uati on, she was wel |l -grooned, cooperative, and calm Her npod was
depressed but her speech was nornmal. She denied any del usions,
hal | uci nati ons, or suicidal thoughts. Her thought process was intact

The netacarpi are the five bones of the hand between the carpus
and the phal anges. Stedman’'s Medical Dictionary, 952.

20Aci phex is used to treat acid-related stomach problens. Advair,
Al buterol, and Conbivent are used to treat wheezing and shortness of
breath, caused by asthma or lung disease. Allegra is an antihistam ne
and decongestant. Celebrex is an anti-inflammtory drug used to treat
arthritis. Singulair is used to treat or prevent asthma. Utracet is
used to treat pain, particularly short term pain. VWl lbutrin is an
ant i depr essant used to treat depression and nmood disorders.
http://ww. webnd. conf drugs. (Last visited February 19, 2008).

2IArthropathy is any disease affecting a joint. Stedman’s Medica
Dictionary, 136.
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and her concentration and judgnment were fair. Dr. Turner noted she was
intelligent. She was diagnosed wth maj or depression and assi gned a GAF
of 50-55.22 (Tr. 218-20.)

On January 26, 2006, Hayes saw Gene Davis, MD. Dr. Davis
exam ned Hayes’s right el bow and found no joint effusion or any evi dence
of fluid in the bursa. There was also no evidence of erosive
arthropathic changes. (Tr. 181.)

On February 20, 2006, Hayes underwent a CT scan of her chest. The
scan showed the lungs were clear of infiltrates and effusions, there
were no nasses, but continued adenopathy and enphysematous changes.
There were no new cardi opul nonary di seases since the | ast examon August
22, 2005. (Tr. 227-28.)

On February 20, 2006, Hayes saw Dr. Turner for a psychiatric care
eval uati on. The eval uati on showed she was havi ng troubl e sl eepi ng, her
mood was | ow, but she was having fewer crying spells. Her appearance
was good, and her speech was coherent, spontaneous, and rel evant. Her
nmood was mldly depressed with feelings of hopel essness. She was
oriented and had no hallucinations or thoughts of hom cide or suicide.
She was di agnosed with major depression. (Tr. 216.)

On March 21, 2006, Dr. Turner conpleted a nental residual
functional capacity questionnaire. He diagnosed her wth ngjor
depressive disorder and assigned her a GAF of 55. At the tine, Hayes
was taking Wellbutrin, Effexor, and Trazodone.? Dr. Turner noted Hayes
was irritable and had a depressed nood. She experienced crying spells,
i nsomi a, feelings of hel pl essness and hopel essness, | ack of energy, and

22N GAF score, short for G obal Assessment of Functioning, helps
summarize a patient’s overall ability to function. A GAF score has two
components. The first component covers synptomseverity and the second
conponent covers functioning. A patient’s GAF score represents the
wor st of the two conponents. On the GAF scale, a score of 55 represents
noderate synptons (such as flat affect and circumstantial speech,

occasi onal panic attacks) or noderate difficulty in social,
occupational, or school functioning (such as fewfriends, conflicts with
peers or co-workers). Di agnostic and Statistical Mnual of Mental

Di sorders, 32-34 (4th ed., Anerican Psychiatric Association 2000).

23Ef f exor and Trazodone are used to treat depr essi on.
http://ww. webnd. conf drugs. (Last visited February 19, 2008).
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lack of notivation. She expressed frustration with her current

ci rcunst ances. Dr. Turner believed Hayes woul d be unable to conplete
a normal workday and workweek wi thout interruptions from her

psychol ogically based synptons, would be unable to perform at a
consi stent pace w thout an unreasonabl e nunber of breaks, and woul d be
unable to deal with normal work stress. Dr. Turner believed Hayes woul d
be seriously limted in her ability to get along with co-workers. Dr.
Turner al so believed Hayes | acked the nmental abilities and aptitudes to
performsem -skilled and skilled work. He believed she woul d be unabl e
to understand detailed instructions, carry out detailed instructions,
and deal with the stress of sem -skilled and skilled work. He did not
bel i eve Hayes had a low | Q or reduced intellectual functioning. (Tr.

221-25.)

On March 23, 2006, Hayes saw Dr. Di Val erio for an appointnment. The
not es i ndi cate she was applying for disability. A physical exam nation
showed no swelling or tenderness in her hands, wists, elbows,
shoul ders, knees, or ankl es. A pul nonary exam nation showed nornal
respiratory effort, and that her lungs were clear. (Tr. 179.)

On March 23, 2006, Dr. DiValerio conpleted a physical residual
functional capacity questionnaire for Hayes. He noted Hayes suffered
from polyarthritis, with fatigue and joint pain in the feet, hands,
el bows, and right shoul der. Hayes was not a malingerer and also
suffered from depression and cognitive dysfunction. He believed Hayes
was i ncapabl e of working even | ow stress jobs because of her cognitive
dysfunction and nuscul oskel etal synptons. He esti mated Hayes coul d wal k
no farther than fifty feet, could sit for no nore than five mnutes at
atime, and could not stand. He believed Hayes could sit and stand/wal k
for less than two hours in an ei ght-hour workday, and would require ten-
m nute breaks every thirty to sixty mnutes. Hayes could rarely lift
| ess than ten pounds, and could never |ift ten pounds or nore. She
could not tw st, stoop, crouch, or clinb | adders or stairs. She coul d
not use her fingers or hands for nore than ten percent of a day. Dr.
Di Val eri o believed Hayes woul d m ss nore than four days of work a nonth,
because of her inpairnments. (Tr. 195-99.)
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On April 24, 2006, Hayes saw Dr. Di Valerio, for a follow up. She
reported doing better, but was still on Vicodin. She noted pain in her
hands, el bows, and knees. A physical exam nation showed no swelling or
tenderness in the hands, wists, shoulders, knees, and ankl es. Hayes
was to return in three nmonths. (Tr. 178.)

On May 18, 2006, Hayes saw Dr. Turner for a psychiatric
consultation. She noted feeling | ess depressed. Dr. Turner found her
appearance was average, and her speech was coherent and spontaneous.
Her nobod was mldly depressed and absent. She had no suicidal or
hom ci dal thoughts, and was sleeping well. Her anxiety was free-
floating, but decreased. She was oriented, had no halluci nations, had
normal menory and insight, and had good judgnent. (Tr. 176.)

On May 30, 2006, Dr. Paranjothi admnistered a CT scan of Hayes’s
chest. The scan showed a mildly progressive nediastinal and bilatera
hil ar adenopathy. ? A subcarinal and aortopul nonary |ynph node were
present. There were no pericardial or pleural effusions. 2 The lungs
showed noderate enphysemat ous change. Dr. Paranjothi diagnosed Hayes
with mldly progressive nmedi astinal and bilateral hilar | ynphadenopat hy,
noder at e enphysema, and m | d dependent atelectasis. 26 (Tr. 174.)

On June 5, 2006, Hayes saw Dr. Paranjothi, conpl ai ni ng of abdom na
pai n, depression and anxi ety, insomia, cough, shortness of breath, and
weakness. Dr. Paranjothi diagnosed Hayes with chronic obstructive
pul monary di sease (COPD), |ynphadenopathy, and insomia. (Tr. 175.)

24The hilumis the part of an organ where the nerves and vessels
enter and |eave. Stedman’s Medical Dictionary, 716.

The pericardiumis the nmenbrane envel oping the heart. Stednman’'s

Medical Dictionary, 1163. The pleura are the serous nenbranes
envel oping the lungs and lining the walls of the pleural cavity. |Id.,
1215.

26At el ectasis is the absence of gas froma part or the whole of the
lungs, from the failure of expansion or resorption of gas from the
alveoli. Stednman’s Medical Dictionary, 147.
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On June 9, 2006, Louis Stickley, MD., admnistered a Bruce
Protocol Stress Test.2?” Hayes conpleted a total of 10 m nutes and 32
seconds of exercise, reaching a heart rate of 147 beats per mnute,
whi ch was 86% of her maximal predicted heart rate. Wile exercising,
Hayes had no chest pain, no arrhythm a, and no evidence of myocardi al
i schem a.?® The test produced normal results. (Tr. 173.)

On July 3, 2006, Hayes was taking Abreva and Valtrex for cold
sores, Advair, Albuterol, and Spiriva Handi hal er for enphysema, Allegra
and Singulair for allergies, Antivert for vertigo, Dolobid for
arthritis, Micinex for congestion, Nexiumfor indigestion, and Trazodone
for sleeplessness. (Tr. 71-72.)

Testinony at the Hearing

At the hearing on July 11, 2006, Hayes descri bed her ail nents and
work history. She said she was unable to do her job because she could
not breathe. She can drive, but her hands go nunmb after holding the
steering wheel for thirty or sixty mnutes. While she worked for Fred
Weber, Hayes worked with machi nes, flagged, and shovel ed asphalt. As
part of the job, she would lift fifty to a hundred pounds. She would
al so stand for long periods of time. Hayes was no |onger able to do her
j ob because her | egs and feet would swell if she stood for too | ong, she
was unable to grip with her hands, and she had difficulty breathing.
(Tr. 304-13.)

I n Decenber 2004, Hayes was fired fromher construction job because
there was no nore work. She applied for unenployment benefits, which
was typical, because she was usually laid off in the wintertine and re-
hired in the Spring. After Decenber 2004, Hayes worked for Fred Weber
for two days picking up trash. There was no further work after the two

2'"'The Bruce Protocol Stress Test involves exercise performed on a

treadm | I, and i's used to t est car di ovascul ar function
http://ww. t opendsports. comtesting/tests/bruce. htm (1 ast vi ewed
February 25, 2008).

2ZArrhythmia is an irregular heart beat. Stedman’s Medi ca
Dictionary, 120. Ischemiais |ocal anem a due to nechani cal obstruction
(mainly arterial narrow ng) of the bl ood supply. Id., 803.
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days, but Hayes believed she would not have been able to pick up trash
full-time, because her knee would give out when wal king up the hills,
and her legs and feet were throbbing by the end of the day. (Tr. 313-
14.)

Hayes did not believe she could perform a sitting job. Her |egs
and back would get stiff fromsitting too long. She could sit for no
| onger than five or ten m nutes before needing to get up. Her neck and
shoul der hurt as well, stemming froma car accident in 1980. She took
pain pills for her back, but did not get treatnment. She had trouble
gripping things with her hands; if she held sonmething for too |ong, her
hands would cranp. (Tr. 314-18.)

Hayes had enphysema, which required her to use an Al buterol
i nhaler, three to four tinmes a day. Hayes had tried to quit snoking,
but was unable to quit conpletely. She was only able to reduce the
anmount she snmoked to a little nore than a pack a day. Hayes suffered
from anxi ety and depression, and would have a panic attack once every
two or three nonths. Her financial and physical concerns caused her
stress. She also had crying spells once or twice a week. The
medi cati on was hel ping with her depression. (Tr. 318-22.)

Hayes did not have any problens caring for her personal hygiene,
but noted it took her longer than before. She did the housework, which
i ncl uded vacuum ng, dusting, cleaning dishes, cleaning the bathroons,
doi ng |l aundry, cooking, and nmopping. Her arm el bow, and shoul der woul d
hurt when vacuum ng, and her hands hurt when cl eaning the bathroom She
could only clean the bathroomfor ten mnutes at a tinme. Wen she went
grocery shopping she would I ean on the cart to relieve her foot pain.
She could lift up to ten pounds with her left arm Hayes had knee
probl ens, and once every couple of nonths her knee would give out. The
pain in her right knee was constant, even while sitting, and was about
3/10. Her back pain was also 3/10. Hayes took pain nedication about
once a day to help relieve her knee and back pain. (Tr. 322-28.)

Hayes spent her tinme watching television. She used to garden, but
her hands hurt too nuch to pull the weeds and bending over was also
difficult. Hayes believed she could not sit in the sane place for nore
than twenty mnutes before needing to get up and could not stand in the
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same place for nore than forty-five m nutes before her back would start
hurting. She could walk no farther than to the mail box. (Tr. 328-33.)

[11. DECISION OF THE ALJ
The ALJ found that Hayes suffered fromarthritis, enphysema, and

depression, and that these inpairnments were severe. At the sane tineg,
the ALJ found that these inpairments were not disabling, and that Hayes
retained the residual functional capacity (RFC) to lift up to ten pounds
at a tinme, sit for six hours in an eight-hour workday, and wal k and
stand for up to two hours in an eight-hour workday. (Tr. 12.)

In making this determ nation, the ALJ considered Hayes's all eged
i npai rments and the rel evant nedi cal evidence. Hayes alleged disability
due to breathing problens, which limted her ability to exert herself.
She al so conpl ai ned of wist problens, back pain, no grip in her hands,
ri ght knee problens, depression, and swelling in her feet and legs. In
Decenber 2001, Hayes had knee surgery, but was able to return to work
in April 2002, without restrictions. 1In June 2005, Dr. G eenberg found
Hayes's breathing was not |abored and her |ungs had no rubs, wheezes,
ral es, or rhonchi. |In August 2005, Dr. Paranjothi conducted a pul nonary
function test and found noderate diffusion. The doctor recommended that
Hayes stop snoking. In October 2005, Dr. DiVal erio found significant
swelling and arthritis, and believed Hayes was extrenely limted. In
March 2006, Dr. Turner diagnosed Hayes with naj or depression, enphysens,
and arthritis. He assigned Hayes a GAF score of 55. (Tr. 13-15.)

After reviewng the medical evidence, the ALJ found Hayes's
statenents concerning the intensity, persistence, and effects of her
synptonms not conpletely credible. The ALJ al so discredited the opinion
of Dr. DiVvalerio, finding his mnedical notes did not support the
conclusions in his report. “There is no supporting docunentation to
find the claimant limted to the extent as shown in this report.” The
ALJ noted that Hayes’s daily activities conflicted with Dr. DiValerio' s
concl usi ons and her own all egati ons of disabling synptons. |In addition,
Hayes had applied for unenpl oynment benefits, indicating she intended to
return to work. Hayes never required surgery or prolonged
hospi tal i zati on. She continued to snoke, despite her doctors’
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recommendati ons. Hayes did not seek psychiatric treatnment until January
2006. For these reasons, the ALJ concl uded Hayes’'s problens were only
noderate. In reaching this conclusion, the ALJ favored the opinions of
Dr. Geenberg over the opinions of Dr. DiValerio and Dr. Turner.
Consi dering Hayes's age, education, work experience, and RFC, the ALJ
found that Hayes could perform a significant nunber of jobs in the
nati onal econony. |In particular, the ALJ found Hayes coul d performthe
full range of sedentary jobs. She was therefore not disabled within the
meani ng of the Social Security Act. (Tr. 15-18.)

V. GCGENERAL LEGAL PRI NCI PLES
The court’s role on judicial review of the Conm ssioner's decision

is to determ ne whether the Conm ssioner’s findings are supported by
substantial evidence in the record as a whole. Pelkey v. Barnhart, 433
F.3d 575, 577 (8th Gr. 2006). “Substantial evidence is relevant
evi dence that a reasonable m nd woul d accept as adequate to support the

Comm ssioner’s conclusion.” [d. |In determ ning whether the evidence
is substantial, the court considers evidence that detracts from as well
as supports, the Conmm ssioner's decision. See Prosch v. Apfel, 201 F. 3d
1010, 1012 (8th Cr. 2000). As long as substantial evidence supports
the decision, the court may not reverse it nmerely because substanti al

evi dence exists in the record that would support a contrary outcone or
because the court would have decided the case differently. See
Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Gr. 2002).

To be entitled to disability benefits, a clainmant nust prove she

is unable to performany substantial gainful activity due to a nedically
determ nabl e physical or mental inpairment that would either result in
death or which has lasted or could be expected to last for at |east 12
nont hs. See 42 U S C. 88 423(a)(1)(D, (d)(D)((A. A five-step
regul atory framework governs the evaluation of disability in general
See 20 C.F. R 8 404.1520; see also Bowen v. Yuckert, 482 U S. 137,
140-42 (1987) (describing the five-step process); Fastner v. Barnhart,
324 F.3d 981, 983-84 (8th Cir. 2003). |If the Conm ssioner finds that
a claimant is disabled or not disabled at any step, a decision is nade
and the next step is not reached. 20 C.F. R § 404.1520(a)(4).
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Inthis case, the Comm ssioner determ ned that Hayes | acked t he RFC
to perform her past work, but could still performthe full range of
sedentary jobs.

V. DI SCUSSI ON
Hayes argues the ALJ's decision is not supported by substanti al

evi dence. First, Hayes argues the ALJ inproperly relied on the Medical -
Vocational Guidelines and should have called a vocational expert.
Second, Hayes argues the ALJ failed to properly weigh the opinion
evi dence. Third, Hayes argues the ALJ failed to fully and fairly
devel op the record and should have recontacted the treating doctors if
he perceived there were anbiguities in their opinions. Finally, Hayes
argues the ALJ inproperly considered her receipt of unenploynent
benefits. (Doc. 11.)

Vocat i onal Expert Testi nony

When the ALJ determnes that a claimant cannot perform past
rel evant work, the burden shifts to the Comm ssioner to prove there is
work in the national econony that the claimnt can perform Ellis v.
Barnhart, 392 F.3d 988, 993 (8th Cr. 2005); 20 C.F.R 8§ 404.1560(c).
If the ALJ finds the claimant has only exertional inpairnents, the
Comm ssi oner may neet this burden by referring to the Medical - Vocati ona
GQuidelines. Robinson v. Sullivan, 956 F.2d 836, 841 (8th Cir. 1992).
If the ALJ finds the claimant suffers from a nonexertional i npairmnent,

t he Conmi ssioner may neet this burden by consulting the Guidelines only
in certain circunstances. See Thonpson v. Astrue, 226 F. App’ x 617, 621
(8th Cir. 2007); Sanders v. Sullivan, 983 F.2d 822, 823 (8th G r. 1992).
“An ALJ may use the Guidelines even though there is a nonexertional

inpairment if the ALJ finds . . . that the nonexertional inpairnment does

not dimnish the claimant’s residual functional capacity to performthe

full range of activities listed in the Guidelines.” Thonpson, 226 F.

App’ x at 621. The nedical record nust support the ALJ s finding. Id.
On the other hand, if the ALJ finds the clai nant has nonexerti ona

i npai rments, and these inpairnents dimnish the claimant’s capacity to

perform the full range of jobs listed in the Medical-Vocational
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Qui del i nes, the Comm ssioner must solicit testinmony froma vocationa
expert to show the claimant has the capacity to perform work in the
nati onal econony. Robi nson, 956 F.2d at 841. A nonexertional
inpairment is any limtation, besides strength, which reduces an
individual’s ability to work. Sanders, 983 F.2d at 823. Pai n and
mental inpairnents are two such limtations. See Beckley v. Apfel, 152
F.3d 1056, 1059 (8th Cir. 1998).

In this case, the ALJ found Hayes's subjective conplaints of pain

were not conpletely credible. Instead, the ALJ found that Hayes’'s
physi cal and nental limtations were not disabling, and that she had the
RFC to performthe full range of sedentary work under the Cuidelines.
Under Thonpson, the ALJ was not required to solicit vocational expert
testinmony, if the nmedical record supports this finding. See Thonspon,
226 F. App’ x at 621

Subst anti al medi cal evidence supports the ALJ's determ nation that

Hayes's conpl aints of pain were not conpletely credi ble and that she had
the RFC to performthe full range of sedentary work. In Novenber 2001
a car struck Hayes on the knee. |In February 2002, Dr. Markenson told
her she could drive, work in a standing position, and otherw se perform
[ight duty work. In May 2002, Hayes was able to return to full duty
work without restrictions. | ndeed, Hayes continued to work until
December 2004, when there was no nore work for her. See Coff wv.
Barnhart, 421 F.3d 785, 792 (8th Gr. 2005) (“Wrking generally
denmonstrates an ability to performa substantial gainful activity.”).

In May 2004, an MRl of Hayes's spine showed no evidence of a
herni ated di sk or spinal stenosis. In October 2004, a CT scan of
Hayes' s chest showed no signs of masses or adenopathy. In March 2005,
a CT scan of Hayes’s hands reveal ed the soft tissues of each hand were
normal, and there were no fractures, dislocations, or other abnormal
bone productions in either hand. In My 2005, Hayes |isted a nunber of
daily activities she was still able to perform She could nake
br eakfast, clean the house, feed the animals, run errands, shower, cook
di nner, clean dishes, do |aundry, drive a car, and go out al one. See
Roberson v. Astrue, 481 F.3d 1020, 1025 (8th G r. 2007) (caring for
child, driving, fixing sinple neals, doing housework, and shopping for
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groceries did not support claimant’s alleged inability to work); see
also Casey . Ast r ue, 503 F.3d 687, 696 (8th Cr. 2007)
(“[1]nconsi stencies between subjective conplaints of pain and daily

living patterns may dimnish credibility.”).

In June 2005, Dr. Geenberg found Hayes's breathing was not
| abored, her lungs were clear, and she had no rubs, wheezes, rales, or
r honchi . Her chest was clear, her hands were free of deformties
swel l'ing, and tenderness, and she had normal grip strength. In July
2005, Dr. Singer found Hayes's nental inpairnments were not severe and
did not restrict any of her daily activities. |In fact, Hayes was not
even alleging that she had psychiatric problens. [In August 2005, Dr
Par anj ot hi found Hayes had normal respiration, w th normal percussion,
pal pati on, and breathing sounds, but dyspnea. She al so appeared
oriented. That sane nmonth, a CT scan of her chest showed no adenopat hy.
In Cctober 2005, Dr. DiValerio found Hayes had no swelling or warnmth in
the wists, el bows, shoulders, hips, knees, ankles, or feet. He al so
found her awake, alert, and oriented, with normal notor strength and
cl ear |ungs.

In January 2006, Dr. Turner found Hayes's thought process was
intact and her concentration and judgnment were fair. He found her
intelligent and assigned her a GAF score that correlated with noderate
synpt ons. That same nonth, Dr. Davis found no effusion in Hayes’'s
el bow. In March 2006, Dr. Di Valerio found Hayes had normal respiratory
effort and clear lungs. In April 2006, Dr. DiValerio found Hayes had
no swelling or tenderness in her hands, wists, shoul ders, knees, or
ankles. In May 2006, Dr. Turner found Hayes was sleeping well, had no
hom ci dal or suicidal thoughts, was oriented, had normal nenory and
i nsight, and had good judgnent. At the hearing in July 2006, Hayes
testified that she could vacuum dust, nop, clean dishes, clean the
bat hr oons, do |aundry, cook, and lift up to ten pounds with one arm
Finally, Hayes continued to snoke at |east a pack a day, despite the
advi ce of her doctors. See Wieeler v. Apfel, 224 F.3d 891, 895 (8th
Cir. 2000) (The ALJ properly considered the claimant’s failure to quit

smoking in discrediting her subjective conplaints.)
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Looking to the record, substantial nedical evidence supports the
ALJ' s finding that Hayes’ s exertional and nonexertional inpairnments were
not disabling, and that she had the RFC to performthe full range of
sedentary work. The ALJ was not required to call a vocational expert.

Wi ghi ng Medi cal Testi nony

The ALJ has the role of resolving conflicts anmong the opinions of
various treating and exam ning physicians. Pearsall v. Massanari, 274
F.3d 1211, 1219 (8th G r. 2001). The ALJ may reject the concl usions of
any medi cal expert, whether hired by the governnent or claimant, if they

are inconsistent with the record as a whole. [1d. Nornmally, the opinion
of the treating physician is entitled to substantial weight. Casey, 503
F.3d at 691. The opinion of a consulting physician, who exam nes a

clai mvant once, or not at all, generally receives very little weight.
Singh v. Apfel, 222 F.3d 448, 452 (8th Cr. 2000).
Still, the opinion of the treating physician is not conclusive in

determining disability status, and nust be supported by nedically
acceptable clinical or diagnostic data. Casey, 503 F.3d at 691. The
ALJ may credit other medical evaluations over the opinion of a treating
physician if the other assessnments are supported by better or nore
t hor ough medi cal evi dence, or when the treating physician’s opinions are
internally inconsistent. Guillians v. Barnhart, 393 F.3d 798, 803 (8th
Cr. 2005); Cantrell v. Apfel, 231 F.3d 1104, 1107 (8th G r. 2000). In
determ ni ng how much wei ght to give a treating physician’s opinion, the

ALJ nust consider the length of the treatnment relationship and the
frequency of exam nations. Casey, 503 F.3d at 692.

Hayes argues the ALJ should have given controlling weight to the
ment al and physical RFC determ nations of Dr. Turner and Di Valerio. In
each case though, the doctors’ RFC determ nati ons were inconsistent with
their treatnent notes. |In conpleting the RFC questionnaire, Dr. Turner
beli eved Hayes |acked the nental abilities and aptitudes to perform
sem -skilled or skilled work. He also believed Hayes woul d be unabl e
to conplete a normal workday. Yet, in his exam nations, Dr. Turner
noted Hayes was intelligent, oriented, had normal nenory and insight,
had good j udgnment, and her speech was coherent and spontaneous. She had
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no hal | uci nati ons, no hom cidal or suicidal thoughts, was sleeping well,
and her GAF score corresponded to noderate synptons. Beyond these
i nternal inconsistencies, Dr. Singer noted that Hayes’ s inpairnents were
not severe, and that Hayes was not even alleging psychiatric problens.
Dr. Paranjothi and Dr. Di Valerio al so found Hayes oriented during their
exam nati ons.

In conpleting the RFC questionnaire, Dr. Di Valerio found Hayes had
fatigue and joint pain in the feet, hands, elbows, and right shoul der.
He al so believed she could never lift ten pounds or nore, and could not
use her fingers or hands for nore than ten percent of the day. Yet, in
hi s exam nations, Dr. DiValerio found Hayes had no swel | ing, tenderness,
or warnth in the hands, wists, elbows, shoul ders, hips, knees, ankles,
or feet. Beyond these internal inconsistencies, Hayes herself testified
at the hearing that she was able to Iift ten pounds. Finally, Dr.
G eenberg found Hayes had normal grip strength and was able to pick up
coins wth her hands.

Looking to the nmedical record, and in light of these interna
i nconsi stencies, the ALJ properly weighed the nedical testinony.

Recont acting Treating Physici ans

Hayes argues the ALJ should have recontacted the treating
physicians if he found anmbiguities in their opinions. Looking to the
federal regulations, 20 CF. R § 404.1512(e), the ALJ was not required
to recontact Dr. Turner and Dr. DiValerio.? See Hacker v. Barnhart, 459

2920 C.F.R 8 404.1512(e) states, in relevant part,

Recont acti ng nmedi cal sources. Wen the evidence we receive
fromyour treating physician or psychol ogi st or other nedical
source is inadequate for us to determ ne whether you are
disabled, we will need additional information to reach a
determ nation or a decision. To obtain the informati on, we
will take the foll owi ng actions.

(1) W wll first recontact your treating physician or

psychol ogi st or other medi cal source to determ ne whet her the

additional information we need is readily available. W wll

seek additional evidence or clarification fromyour nedica

source when the report from your nedical source contains a
(continued...)
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F.3d 934, 938 (8th Cir. 2006). The regulations do not require an ALJ
to recontact a treating physician whose opinion was contradictory or
unreliable. Id. (citing 20 C.F.R 8§ 404.1512(e)). The duty to
recontact a medical source is triggered when the evidence is
insufficient to make an informed determ nation -- not when the evidence
isinsufficient to make a favorable determ nation. Pearson v. Barnhart,
No. 1:04-CVv-300, 2005 W 1397049, at *4 (E.D. Tex. May 23, 2005). Under
the reqgulations, “[t]lhe ALJ is required to recontact nedical

sources . . . only if the available evidence does not provide an
adequate basis for determning the nerits of the disability claim
Sultan v. Barnhart, 368 F.3d 857, 863 (8th Cir. 2004); see also Thonas

v. Barnhart, 278 F. 3d 947, 958 (9th Cir. 2002). The ALJ is not required
to seek additional clarifying statements from a treating physician

unl ess a crucial issue is undevel oped. Goff, 421 F.3d at 791.

In this case, the available evidence in the record provides an
adequate basis for determning the nerits of the disability claim As
noted above, substantial nedical evidence supports the ALJ's RFC
determnation and the conclusion that Hayes' s physical and nental
impairments are not disabling. Despite the internal inconsistencies,
the ALJ did not err by failing to recontact either Dr. Turner or Dr
Di Val eri o. See id. (Were the ALJ finds a physician’s opinion
inconsistent with other substantial evidence, the “ALJ may discount
[that] opinion without seeking clarification.”).

Unenpl oynent Benefits

In the decision, the ALJ noted that Hayes’'s recei pt of unenpl oynment
benefits after the alleged onset date was a factor cutting against her
all eged disability. Hayes argues the ALJ placed too nuch enphasis on

29(...continued)

conflict or ambiguity that must be resolved, the report does
not contain all the necessary information, or does not appear
to be based on nedically acceptable clinical and | aboratory
di agnostic techniques. W may do this by requesting copies
of your nedical source's records, a new report, or a nore
detailed report from your nedical source, including your
treating source, or by tel ephoning your medical source.
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t he recei pt of unenpl oynent benefits. She also argues that the receipt
of unenpl oynent benefits does not necessarily preclude a finding of

di sability.

The ALJ properly considered Hayes’s receipt of unenploynent
benefits. “Appl ying for unenpl oynent benefits may be sone evidence,
t hough not conclusive, to negate a claim of disability.” Johnson v.

Chater, 108 F.3d 178, 180-81 (8th Cir. 1997); see also Salts v.

Sullivan, 958 F.2d 840, 846 n.8 (8th Cr. 1992) (“[I]t is facially
i nconsistent for [a claimant] to accept unenpl oynent conpensati on while
applying for social security benefits.”). Hayes’s receipt of
unenpl oynment conpensation was just one of several factors the ALJ
consi dered in denying benefits. Indeed, the ALJ |imted his discussion
of the topic to one paragraph in a nine-page opinion. Under Johnson,
the ALJ did not place too nuch enphasis on Hayes's receipt of
unenpl oynent conpensation. Johnson, 108 F.3d at 180-81.

VI. CONCLUSI ON
For the reasons set forth above, the decision of the Comm ssioner

of Social Security is affirmed. An appropriate order is issued
herew t h.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on February 25, 2008.
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